CONSUMER DEFENSE GROUP ACTION
950 South Coast Drive, Suite 220
Costa Mesa, CA 92626
Telephone: (714) 850-9390
Facsimile: (714) 850-9392

60 Day Notice of Intent to Sue Transwestern Commercial Services and
Transwestern Investment Company LLC
Under Health & Safety Code Section 25249.6

Consumer Defense Group Action, a California corporation (hereinafter “CDG” or the “Noticing
Party”) hereby gives Notice of Intent to Sue Under Health & Safety Code Section 25249.5 (the “Notice”)
to Larry Heard, CEO of TRANSWESTERN COMMERCIAL SERVICES and Stephen R. Quazzo,
CEO of TRANSWESTERN INVESTMENT COMPANY, L.L.C. (hereinafter referred to collectively as
“TRANSWESTERN” or “the Violator”), as well as the governmental entities on the attached proof of
service. The Noticing Party must be contacted through Anthony G. Graham at the above address.

This Notice is intended to inform TRANSWESTERN that it has violated Proposition 65, the Safe
Drinking Water and Toxic Enforcement Act (commencing with Health & Safety Code Section 25249.5)
(hereinafter “Proposition 65") by failing and refusing to post clear and reasonable warnings at the
facilities listed on Exhibit A hereto (which are owned/managed by TRANSWESTERN ) (hereinafter “the
Facilities”) that TRANSWESTERN permits the smoking of tobacco products at the Facilities, which
exposes customers, visitors and employees to tobacco smoke in the areas where smoking is permitted.

Summary of Violation:

Proposition 65 requires that when a party, such as the Violator, has been and is knowingly and
intentionally exposing its customers, the public and/or its employees to chemicals designated by the State
of California to cause cancer and reproductive toxicity (“the Designated Chemicals”) it has violated the
statute unless, prior to such exposure, it provides clear and reasonable warning of that potential exposure
to the potentially exposed persons (Health & Safety Code Section 24249.6). Tobacco smoke is one of the

Designated Chemicals. Secondhand tobacco smoke has also been identified as a toxic air contaminant by
the California Air Resources Board.

The Violator, in the ordinary course of business, controls much of the conduct and actions of its
customers, visitors and employees at the Facilities listed on Exhibit A to this Notice (hereinafter, “the
Facilities”). One of the actions the Violator controls is whether or not to allow its customers, visitors and
employees at the Facilities to smoke cigarettes and cigars. At certain designated areas at each of the

Facilities the Violator has prohibited smoking and has posted signs barring smoking in those areas. The
Violator strictly enforces that prohibition.

However, the Violator has also specifically chosen to allow its customers, visitors and employees
at each of the Facilities to smoke cigarettes and cigars in certain areas. Those areas are the entrances to -
the Facilities and in the walkways and common areas where the Violator allows persons to congregate
and smoke, and in addition, at larger Facilities, in the areas surrounding ATM machines which are
situated in the wall of the buildings and in seating areas close to the entrances to the Facilities. In those
areas the Violator has chosen to allow its customers, visitors and employees to be exposed to tobacco
smoke via the breathing of second hand tobacco smoke and via contact with their skin and clothing. The
Violator has however specifically chosen to ignore the requirements of Proposition 65 and has failed to



post clear and reasonable warnings at those areas so that its customers, visitors and employees, who may
not wish to be exposed, can be warned that, upon entering and/or using the bank facilities in those areas,
they may be exposed to tobacco smoke.

Persons representing CDG have personally visited many of your Facilities from the period
August 1, 2005 and February 15, 2006 (hereinafter referred to as the “Investigation Period”). During
those investigations CDG discovered that the Facilities are owned and/or managed by
TRANSWESTERN, and that TRANSWESTERN has more than nine employees. Those investigations
showed that TRANSWESTERN has chosen to allow its customers, visitors and employees at the
Facilities to congregate at or near the entrances to the Facilities and to smoke tobacco products, and has
specifically chosen to allow smoking in certain areas. Those areas are the entrances to the Facilities and
in the walkways and common areas where the Violator allows persons to congregate and smoke, and in
addition, at larger Facilities, in the areas surrounding ATM machines which are situated in the wall of the
buildings and in seating areas close to the entrances to the Facilities.

In the Facilities and areas noted TRANSWESTERN has chosen to allow its customers, visitors
and employees to be exposed to tobacco smoke via the breathing of second hand tobacco smoke and via
contact with their skin and clothing. Evidence that the smoking of tobacco products was taking place and
had taken place at the noted areas at the Facilities was seen by the investigators for CDG at the Facilities
during the Investigation Period, including persons seen smoking in these areas and the presence of
cigarette butts on the ground and/or in waste containers in those areas. The obvious and conspicuous
presence of such smokers, the cigarette butts on the ground, as well as the presence of cigarette disposal
receptacles/ashstrays in those areas is evidence of the knowledge of TRANSWESTERN that such
activities occurred in those areas and were permitted by TRANSWESTERN.

The investigation by CDG at the Facilities showed that TRANSWESTERN has specifically
chosen to ignore the requirements of Proposition 65 and has failed to post clear and reasonable warnings
in the areas noted above where smoking is permitted so that its customers, visitors and employees, who
may not wish to be exposed, can be warned that, upon entering any of those areas, they may be exposed

to tobacco smoke, a chemical known to the State of California to cause cancer and/or reproductive
toxicity. '

It is clear therefore that for the entire period of time that TRANSWESTERN has owned and/or
controlled the Facilities prior to the Investigation Period, TRANSWESTERN has failed to post clear and
reasonable warning signs at the Facilities in compliance with Proposition 65. Given that the maximum
period of potential liability pursuant to Proposition 65 (the operative statute pursuant to which a
complaint will be filed against TRANSWESTERN) is four years, this Notice is intended to inform
TRANSWESTERN that it has been in violation of Proposition 65 from the time period from four years
prior to the last date of the Investigation Period noted above, for every day upon which
TRANSWESTERN owned and/or controlled any Facility listed on Exhibit A.

The written reports prepared by the investigators for CDG, prepared contemporaneously with the
investigations conducted during the Initial Investigation Period, has been provided to the Office of the
Attorney General responsible for Proposition 65 enforcement.

Environmental Exposures:

While in the course of doing business, at the locations in the attached Exhibit A, for up to four
years prior to 02/01/2006, the Violator has been and is knowingly and intentionally exposing its
customers and the public to tobacco smoke and other chemicals listed below and designated by the State
of California to cause cancer and reproductive toxicity without first giving clear and reasonable warning



of that fact to the exposed persons (Health & Safety Code Section 24249.6). The source of exposures is

tobacco smoke. The areas where exposures occur are the entrances to the Facilities and in the walkways
and common areas where the Violator allows persons to congregate and smoke, and in addition, at larger
Facilities, in the areas surrounding ATM machines which are situated in the wall of the buildings and in
seating areas close to the entrances to the Facilities.

Occupational Exposures:

While in the course of doing business , at the locations in the attached Exhibit A, for up to four
years prior to 02/01/2006, the Violator has been and is knowingly and intentionally exposing employees
of the violator to tobacco and tobacco smoke and other chemicals listed below and designated by the State
of California to cause cancer and reproductive toxicity without first giving clear and reasonable warning
of that fact to the exposed person (Health & Safety Code Section 25249.6). The source of exposure
includes tobacco and tobacco smoke at the locations in Exhibit A. Employees include and are not limited
to security personnel, maintenance workers, service personnel and administrative personnel. Such
exposure takes place in the areas where exposures occur, that is, the entrances to the Facilities and in the
walkways and common areas where the Violator allows persons to congregate and smoke, and in
addition, at larger Facilities, in the areas surrounding ATM machines which are situated in the wall of the
buildings and in seating areas close to the entrances to the Facilities.

The route of exposure for Occupational Exposures and Environmental Exposures to the
chemicals listed below has been inhalation, ingestion and dermal contact with tobacco smoke at the
locations in the attached Exhibit A. In other words, via the breathing of tobacco smoke and contact with

the skin at those locations. For each such type and means of exposure, the Violator has exposed and is
exposing the above referenced persons to:

SEE ATTACHED LIST OF CARCINOGENS/TOXINS

Proposition 65 requires that notice and intent to sue be given to the Violator 60 days before the
suit is filed. With this letter, Consumer Defense Group Action gives notice of the alleged violations to
the Violator and the appropriate governmental authorities. Consumer Defense group Action will seek
injunctive relief either requiring the posting of clear and reasonable warning signs pursuant to Proposition
65 or alternatively that the Facilities be smoke-free except for specifically designated and well-signed
areas where smoking would be permitted This notice covers all violations of Proposition 65 that are
currently known to Consumer Defense Group Action from information now available to them. CDG
continues to investigate the other Facilities owned and/or managed by the Violator and reserves the right
to amend this Notice to include additional Facilities and/or exposures. With the copy of this notice
submitted to the violations, a copy is provided of “The Safe Drinking Water and Toxic Enforcement Act

of 1986 (Proposition 65): A Summary.”
By: w G,” b\/\

Anthoxy G. Grah

Dated: February 24, 2006




Exhibit A

TRANSWESTERN COMMERCIAL SERVICES

Larry Heard/CEO

TRANSWESTERN COMMERCIAL SERVICES
707 Wilshire Blvd., Ste. 5425

Los Angeles CA 90017

Stephen R. Quazzo/CEO

TRANSWESTERN INVESTMENT COMPANY, L.L.C.
150 North Wacker Drive, Suite 800,

Chicago, IL 60606

2040 Main Street - 201 Sandpointe
Irvine, CA 92614 Santa Ana, CA 92707
333 South Anita Drive 18200 Von Karman
Orange, CA 92868 Irvine, CA 92612
18300 Von Karman- - -+ - -7 | 18400 Von Karman
Irvine, CA 92612 - Irvine, CA 92612
18500 Von Karman

Irvine, CA 92612




LIST OF CARCINOGENS

Acetaldehyde Acetamide

Acrylonitrile 4- Aminobiphenyl

4-Aminodiphenyl) Aniline

Ortho-Anisidine Arsenic (inorganic arsenic compounds)
Benz[alanthracene Benzene

Benzo[blfluoranthene Benzofjlfluoranthene
Benzo[k]ﬂuo'ranthene Cadmium

Captan B Chromium (hexavalent compounds)
Chrysene Dichlorodiphenyltrichloroethane (DDT)
Bibenz[a h]anthracene 7H-Dibenzo[c,g]carbazole
Dibenzo[a,é]pyrene Dibenzo[a,hlpyrene

Dibenzola,ijpyrene Dibenzo[a,ljpyrene
1,1-Dimethylhydrazine (UDMH) Fonhaldehyde (gas)

Hydrazine

{Lead and lead compounds

[l-Naphthylamine 2-Naphthylamine

Nickel and certain nickel compounds 2-Nitropropane
IN-Nitrosodi-n-butylamine IN-Nitrosodiethanolamine
N-Nitrosodiethylamine N-Nitrosomethylethylamine
N -Nitrosomorpholine N-Nitrosonornicotine
IN-Nitrosopiperidine N-Nitrosopyrrolidine
Ortho-'roluidine Tobacco Smoke

Urethane (Ethyl carbamate) |

LIST OF REPRODUCTIVE TOXINS

Arsenic (inorganic Oxides) Cadmium

[Carbon disulfide Carbon monoxide
[ ead Nicotine

Toluene

Tobacco Smoke

rethane




. CERTIFICATE OF MERIT
Health and Safety Code Section 25249.7(d)

1, Anthony G. Graham, hereby declare: |
1. . This Certificate of Merit accompanies the attached sixty-day notice(s) in which it
is alleged the parties identified in the notices have violated Health and Safety Code section
25249.6 by fa.llmg to provide clear and reasonable warnings.
2. FI am mcmber of the State Bar of California, a partner of the law firm of Graham
& Martm, LLP and attomey for notlcmg party Consumer Defense Group Acuon
3. | I havz consulted W1th one or more persons with rclevant and appropriate
‘experience or expertise who has Arq,\_r_;gwe_d_ facts, studies, or other data regarding the alleged
exposures to the hstedcherg;calsthat are. the subject of the action. |
4, Baspd_ ;qn;;hq;i_nior;;mgﬁgg‘ Ql)_'gagged through tﬁose consultatidn’s, and oh all other
information in m3.r possession, I belieye there:is a reasonable and ‘me_ritorious case for the private
“action. I understand that “reasonqble and; mcntonous case for the private action” means that the
information provides a credible basis, that all elements of the plaintiffs’ case can be estabhshed

and the information did not_"prove that the alleged violator will be able to establish any of the

affirmative defenses set forth in the statute.



5. The copy of this lCertif‘icate of Merit served on the Attorney General attaches to it
factual information sufficient to éstablish the basis for this certificate, including the information
identified in Health and Safety Code section 25249.7(h)(2), i.e., (1) the identity of the persons
consulted with and relied on by the certifier, and (2) the facts, studies, or other data reviewed by
those persons. |

I declare under penalty of perjury undér the laws of the State of California that the

. foregoing is true and correct. Executed at Costa Mesa, California on February 3, 2006.

A G
—
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uaJFZ?;‘ﬁp?:: of this regulation, substances arc present occupationally
when there is 2 possibility of exposure cither as a result of normal work
ppcralions or & reasonably foresecable emergency resulting from wark-
place operations. A reasonsbly forsecable emergency is one which a
rcasonable person should :uluu'mpau: based on usual work conditions, &
substance's paricular chemical properties (c.g., potential for explosion,
fire, reactivity), and the potential for human health hazards, A reasonably
(oresecable emergency includes, but is not limited to, spills, fires, explo-
sions, cquipment failure, rupture ‘ur containers, or fallure of conuol
equiprnent which may of do resultin a release of 2 hazardous substance
inio the workplace. .

(b) Administrative Procedure Followed by the Director for the Devel-
opment of the Initial List. The Dlre-clor shall hold s public hearing con-
cerning the inital list The n:cord will remain open 30 days afier the pub-
lic hearing for additional writen comment. Requests to exempt a
substance in a paniculars phynu.l siate, volume, or concentration from
the provisions of Labor Code sections 639010 6399.2 may be made at this
tme. I no comments in opposilion 1o such a request are made at the pub-
lic hearing of reccived during the comment period, or if the Direcior can
find no valid rcason why the request should not be considered, it will be
incorporaicd during the Director's preparation of the list.

Aficr the public comment period the Director shall formulate the ini-
ual list and send it 1o the Standards Board for approval, A fier receipt of
the list or a modified list from the Sandards Board, the Director will
adopt the list and file #t with the Office of Administrative Law.

(c) Concenuration Requirement. In determining whether the concen-
\ration requirement of a substance should be changed pursuant to Labor
Code section 6383, the Director shall consider valid and substantial evi-
dence. Valid and substantial evidence shall consist of clinical evid
or toxicological swdies including, but not limiied 1o, animal bioassay
\csts, shori—term in vitro 1818, and human epidemiological studies, Upon

sdoption,  Fegulation indicating the concentration requirement for a sub-

stance shall consist of 8 footnote on the list, .

(d) Procedures for Modifying the List. The Director will consider peti-
tions from any.member of the public 1o modify the list or the concentra.
lion requirements, pursusnl 1o the procedures specified in Government
Code section 11347, 1. With petitions to modify the list, the Dircctor shall
make any necessary delctions or additions in accordance with the proce-
gures herein st forth for establishing the list. The Director will review

the existing list a1 lcast every two years and shall make any necessary ad-
ditions or Gelctions in accordance with the procedures herein sct forth for
establishing the list ' :

(c) Criieria for Modifying the List. Petitions 10 add or remove s sub-
siance on the list, modily the concentration level of a substance, or refer-
cnce when a panticular substance is present in a physical statz which docs
nol posc any human health risk must be accompanied with relevant and
sulficient scienuific data which may include, but is not limited 10, shori—
tcrm iests, animal studies. human cpidemiological studies, and clinical
data, If the applicant does nol include the compiete content of a refer-
enced study or other document, there must be sufficient information 10
permil the Direciar o identd f_y and O'btlin the referenced material, The pe-
liioner ticars the burden of justifying any proposed modification of the
list.

The Director shall conSidC!: ali evidence submiued. inciuding negative
and posilive cvidence. All evidence must be based on properly desipned
swdics for 1oxicological endpoinus indicaung adverse health cffects in
humans, ¢.g.. carcinogcnicity, muugenicity, neurotoxicity, organ dama-
ge/elicas. : . .

For purposes of this regulation, animal daa is admissible and general-
ly indicative of poicniial _cITecu in humans, o .

The absence of a panticular calcgory of siudics shall not be uscd (o
prove the absence of risk. '
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- ration of the occupational applications of the Calif

inherent 1nscnsitivities, o resulls must be reevaluated in light of

the limits of sensitivity of each study, its test design, and the protocol fol.
lowed.

in cvaluating different results among proper tests, as 2 genera rule
positive results shall be given more weight than negative results for pur-
poses of including a substance on the st ormodifying the ist in relerence
\o concentration, physical state or volume, so thal appropriate informa.
tion may be provided regarding those posilive results. In cach case, \he
relntive sensitivity of cach Lest shall be a factor in resolving such ‘con-
flicts, .
NOTE: Authority cited: Seclion 6380, Labor Code. Rel . .
6380, 6380.5, 6382 and 6383, Labor Code. erence: Sections 6361,

HisToryY .

1. New article 5 (section 337) filed | 1-5-41; effecti ini

(Regisier 81, No.45), elfective thinicth day thereaher
1, Amendment of subsection (d) filed 1 =15-8Y; efiective .

Government Code section 11346.2(d) (Regisier 87, No‘_";?n filing pursuan 10

1, Editorial correction of HISTOR'Y 2. (Repisier 91, No. l9):

§338. Special Procedures tor Supplementary Entorcement
of State Plan Requirements Concerning
Proposition 65, :

{2) This scctionseis forth specia) procedures necessary :
the terms of the approval by the Uniled States Dcplrumm‘:r‘i:nl;z‘ryon:
California Hazard Communication Stndard, pertaining to the incorpo
and Toxic Enforeement Act (hereinafier Proposition 6.5.).3-:I ::Il)?onr:\r:
62 Federal Regisier 31159 (June 6, 1997). This approval specificall
placed cenain conditions on the enforcement of Proposition 65 with n
gard 10 occupational exposures, including that it does not apply to 1t
conduct of manufaclurers occurring ouside the State of California_ Am
person proceeding *in the public interes™ pursuant 1o Heaith and Safe
Code § 25249.7(d) (hereinafier “Supplemental Enforcer™) or any diswi
allorney OF city alomey OF proscculor pursuant W Health and Safe
Code § 25249.7(c) (hereinafier “PublicProsecutor™), who alieges the ¢
istence of violations of Proposition €5, with respeci 1o occupatonal ¢
posures as incorporaied into the Califomia Hazard Communication Su
dard (hercinafier “Supplemental Enforcement . Mauer™), ‘shall comy
with the requirements of this secticn. No Supplemental Enforcems
Mn}gf shall proceed eacepl in compliance with the requirements of
seciion.

() 22°CCR § 12903, setting forth specific requirements for the cont
and manner of service of sixty~day nolices under Proposition 65, in
fect on April 22,1997, is adopied and incorporated by reference. l;\ =

" don, any sixty-day nolice concerning s Supplemental Enforcement b

ter shall include the following suement:

_“'n'ds notice alicges the violauon of Proposition 65 with roIpeat \o
cupational cxposures governed by the California Siate Plan for Oca
tiona! Salety and Health. The State Plan incotporates the provisior
Proposition 63. 83 approved by Federat OSHA on Junc 6, 1997. Thi:
proval specilically placed cenain conditions with regard to occupati
exposures on Proposilion 65, including that it does not apply 1o the
duct of manufacwrers occurring ouside the Stae of Califomia Th
proval aiso provides that an employer may use the means of compli
in the general hazard cornmunication requirements 1 comply with [
osition €5. i alsorequires that supplemental enforcement is subject !
supervision of the Califomia Occupational Safety and Health Adn
uaton. Accordingly, any sctuement. civil complaint, or subsu
cour ordets in this matier must be submitied 1o the Atorney Gen

(¢) A Supplemenial Enforcer or Public Prosecutor who comme:
Supplcmentkl Enforcement Mater shall serve a file—endorsed o<
the complaint upon the Auorncy General within ten days alter filin
the Court, '

(d) A Supplemental tinforcer or Public Prosecutr shall serve uf
Auorncy General u capy of any motion, or opposilion (o a menti
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CERTIFICATE OF SERVICE

I am over the age of 18 and not a party to this case. I am a resident of or employed in the county

where the mailing occurred. My business address is 950 South Coast Drive, Suite 220, Costa Mesa,
California 92626.

I SERVED THE FOLLOWING:
1)) 60-Day Notice of Intent to Sue Under Health & Safety Code Section 24249.6

2) The Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65): A
Summary (only sent to violators)

by enclosing a true copy of the same in a sealed envelope addressed to each person whose name

and address is shown below and deposing the envelope in the United States mail with the postage fully
prepaid:

Date of Mailing: February 24, 2006
Place of Mailing: Costa Mesa, California

NAME AND ADDRESS OF EACH PERSON TO WHOM DOCUMENTS WERE MAILED:

Larry Heard/CEO

TRANSWESTERN COMMERCIAL SERVICES
707 Wilshire Blvd., Ste. 5425 '
Los Angeles CA 90017

Stephen R. Quazzo/CEO

TRANSWESTERN INVESTMENT COMPANY, L.L.C.
150 North Wacker Drive, Suite 800,

Chicago, |L. 60606

California Attorney General
(Proposition 65 Enforcement Division)
1515 Clay Street, 20th Floor

Oakland, CA

Orange County District Attorney
700 Civic Center Dr. W., 2™ FL
Santa Ana, CA 92701

1 declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct.

Dated: February 24, 2006 \ - M
AV
\J \VRRY 1\ \




